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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

RITA M. TAKES FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:          File No. 1281903



:

vs.

:



:      A R B I T R A T I O N  

WALMART ASSOCIATES, INC.,
:



:          D E C I S I O N


Employer,
: 


Self-Insured,
: 


Defendant.
:         Head Note No.:  1100

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Rita Takes, has filed a petition in arbitration and she seeks workers’ compensation benefits from self-insured defendant employer, WalMart Associates, Inc., on account of an injury of May 21, 1999, which arose out of and in the course of her employment.  The case was heard before the undersigned on September 20, 2002, at Dubuque, Iowa.  The evidence in this case consists of the testimony of claimant, Gary Barnhart, Kathy Streets, Steve Link, claimant’s exhibits A-V, and X-EE, and defendant’s exhibits I-V, VII, and X.  The case was considered fully submitted at the close of the hearing.  Both parties filed excellent hearing briefs.

ISSUES

The parties presented the following issues for resolution:

1. Whether claimant’s injury is the cause of any temporary or permanent disability;

2. The extent, if any, of claimant’s entitlement to permanent partial disability benefits; and 

3. Whether claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having heard and considered all of the evidence received at the hearing makes the following findings of fact:

Claimant, Rita M. Takes, worked as the over-the-counter pharmacy manager for defendant employer, WalMart Associates, Inc., on May 21, 1999.  On that date the claimant with a coworker, Kathy Streets, was setting up a metal shelf display at work when she struck her head on the corner of the metal shelf.  As defendant points out the issue is not whether a work-related incident or accident occurred but whether this incident or accident has resulted in any permanent disability or caused any permanency for the claimant.  Defendant argues, credibly so, that both the medical and the lay evidence in this case establishes that the claimant has not sustained any permanent disability or injury as a result of her work accident.  Any changes in the claimant’s behavior since the work injury are best explained by psychological factors as opposed to her alleged traumatic brain injury.  

Claimant has a prior medical history that includes significant psychological treatment and diagnosis.  Claimant was hospitalized on numerous occasions for depression and threats of suicide in the early 1980s.  (Exhibit I, pages 29-47)  Claimant’s mental health history extends back to at least a nervous breakdown in 1977.  (Ex. I, p. 84)  Claimant has been hospitalized on an involuntary basis as a result of a court committal order on at least one occasion.  (Ex. I, pp. 39, 40)  

On several occasions in the 1980s and 1990s the claimant was considered to be depressed, very depressed, or extremely depressed.  Several doctors have considered whether her various physical complaints were related to psychological problems and often concluded that they were.  Claimant had a significant history of headaches before her work injury.  This includes numerous years of complaints of migraine headaches, including a hospitalization for a headache in 1991.  (Ex. I, p. 79)  Claimant was treated by Patrick Sterrett, M.D., in 1999 who ordered a CT scan of her head performed which was normal.  He found that there was really no cause for her headaches.  (Ex. I, p. 86)  

Claimant has had a number of previous physical pains or complaints that have been unable to be documented by diagnostic objective findings, including an MRI and an EMG.  On previous occasions a number of physicians, including Paulette Lynn, M.D., opined that the claimant was having psychiatric problems.  Claimant was told that she had myofascial pain and that it was the conclusion of all of those involved with her care that her pain was out of proportion to her objective physical findings.  (Ex. I, pp. 27, 28)  

In 1981 the claimant was also treated for abdominal pain which was considered to be a conversion reaction or psychosomatic.  (Ex. I, p. 31)  Prior medical records establish that many of the complaints the claimant made since May 1999 preexisted her work injury.  Claimant has a pattern of expressing various types of physical complaints for which no adequate medical explanation can be found and for which all objective testing is negative and claimant has a substantial history of depression and related psychological problems throughout her adult years.

The real issue here is the causal connection between the work injury and any alleged permanent disability.  This determination necessarily turns on expert medical opinion.  Claimant relies on the opinion of Nicholas W. Stanek, M.D., who she alleges supports her contention that her injury of May 21, 1999, has resulted in permanent disability.  Such is not supported by the totality of the medical opinions.  While it appears initially Dr. Stanek did support claimant’s claim, as his treatment progressed and as he reviewed records from other medical providers, including Daniel Tranel, M.A., Ph.D., Jane A. Springer, Ph.D., and Robert J. Barth, Ph.D., all neuropsychologists or clinical neuropsychological experts, his opinion has changed.  Dr. Stanek is now in agreement with the opinion of Dr. Tranel, which will be discussed below.  

Claimant was initially evaluated by an S. Krish, M.D., who on initial examination ordered a CT scan which was negative, and he noted that claimant had no broken skin or blood on the top of her head.  (Ex. A, p. 3)  Dr. Krish eventually referred the claimant to Dr. Stanek who noted that eventually there were no objective clinical findings seen on physical examination to support the claimant’s post concussive symptoms.  (Ex. D, p. 1)  Dr. Stanek eventually concluded that the claimant’s symptoms were subjective and were relayed to him by the claimant.  Dr. Stanek has also agreed that all of his neurological examinations of the claimant were essentially normal.  (Ex. DD, pp. 21, 22)

By the time his deposition was taken, late in his treatment of the claimant and prior to the hearing, Dr. Stanek testified that he now agreed that at least some, if not all of claimant’s symptoms were attributed to psychological factors and that sorting those out had been difficult.  (Ex. DD, p. 6)  Dr. Stanek testified that somatoform disorder is a psychological disorder which manifests itself as physical symptoms such as headaches, fatigue, and trouble with sleeping.  (Ex. DD, p. 10)  The claimant's symptoms or episodes of confusion is also consistent with somatoform disorder.  (Ex. DD, p. 12)  Dr. Stanek has agreed that all of claimant’s symptoms could be explained by her psychological problems.  Dr. Stanek has no reason to dispute the validity of the testing or the interpretation of that testing done by Dr. Tranel.  (Ex. DD, pp. 27, 27)  Dr. Stanek has agreed that Dr. Tranel’s department at the University of Iowa Hospitals and Clinics has a good reputation with regard to neuropsychological disorders.  (Ex. DD, p. 28)  Dr. Stanek is now of the opinion that claimant has somatoform disorder which is a very large component of her failure to improve.  (Ex. DD, p. 34)  Claimant did not “get” somatoform disorder form the bump on her head.

Elizabeth Burke, a speech pathologist that treated claimant, is not qualified to offer a medical opinion and as such her opinion that claimant has sustained any type of a permanent disability is completely disregarded.  Ms. Burke is clearly not a medical expert in the area of psychology or neuropsychological testing, she is a speech therapist.  Any area outside the area of speech therapy is beyond her area of expertise.  

Dr. Sterrett also like Dr. Stanek has changed his opinion over time.  Suffice it to say that Dr. Sterrett’s opinion, most closely given to hearing, is that claimant is in need of help including psychotherapy and that the diagnosis of undifferentiated somatoform disorder cannot be excluded.  (Ex. G, p. 5) 

Defendant argues that the opinions of Dr. Barth, Dr. Tranel, and Dr. Springer offer overwhelming and convincing evidence that claimant has psychological problems and not a closed head injury as she alleges.  The most persuasive opinion is offered by that of Dr. Tranel.  Dr. Tranel’s curriculum vitae is in evidence at defendant’s exhibit III, page 1, and to state that his credentials are impressive and beyond dispute is an understatement.  Dr. Tranel has done a meticulous review of all of claimant’s medical records and treatment as well as the testing he had performed on claimant.  Dr. Tranel’s neuropsychological assessment is found at defendant’s exhibit I-G and is remarkable for its detail and consideration.  Dr. Tranel offers a credible opinion that the claimant has not sustained any type of brain dysfunction in the manner of a closed head injury as a result of the bump on her head on May 21, 1999.  Dr. Tranel’s summary and conclusions indicate that the claimant suffered a minor head trauma on May 21, 1999, in an accident at work.  All major indecencies of potential brain injury were negative, including an absence of documented loss of consciousness, which was further established by the eyewitness of Ms. Streets, absence of post-traumatic amnesia, neurological deficits, and acute alteration of mentation.  Furthermore, findings from objective testing have been unremarkable, for example; normal CT and MRI of the brain as well as EEG.  Taken together, those facts according to Dr. Tranel, do not support the diagnosis of a traumatic brain injury.  (Ex. I-G, p. 94)  

The claimant was also seen and tested by Dr. Springer who in an opinion letter authored on September 16, 2002, indicated that she had reviewed the neuropsychological report written by Dr. Tranel and that the conclusions made by Dr. Tranel were very similar to her own findings and conclusions as indicated in her written report.  Her letter was to clarify that her findings in general were in agreement with Dr. Tranel with regard to this case.  (Ex. VII)

Lastly, claimant has also been evaluated, at least in the form of a records review, by Dr. Barth a clinical neuropsychologist who conducted a records review and issued an opinion letter.  Dr. Barth trained in part at Harvard Medical School.  (Ex. 2)  Dr. Barth noted that the claimant’s injury did not meet the diagnostic requirements for a concussion or a brain injury.  (Ex. I, pp. 62, 63)  Like Dr. Tranel, Dr. Barth is of the opinion that the record supported a diagnosis of malingering for the claimant.  (Ex. I, pp. 64-66)  Dr. Barth is also of the opinion that claimant has a diagnosis of undifferentiated somatoform disorder, which would not be work related.  (Ex. I, p. 73)

CONCLUSIONS OF LAW

The first issue to be determined is whether claimant’s injury of May 21, 1999, has resulted in any permanent or temporary disability. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

The issue of causal connection between an injury and permanent disability is always left to medical providers.  It is only for the undersigned to determine which medical providers have offered the most persuasive opinion.  Here, it appears that the medical providers, notwithstanding claimant’s argument to the contrary, are in agreement.  Drs. Tranel, Springer, and Barth are all of the opinion that claimant has not sustained a closed head injury and that she has some sort of undifferentiated somatoform disorder, a psychological problem that is not related to her bump on the head incident of May 21, 1999.  The medical evidence is overwhelming in support of their opinion.  Claimant’s reliance on Dr. Stanek’s opinion is misguided because as his treatment of claimant progressed he came to agree with the diagnosis’ made by Drs. Tranel, Springer, and Barth.  In particular, it is noted that Dr. Tranel’s review is exhaustive.  His expertise is really beyond dispute and his review of claimant’s entire medical history and records leads to the conclusion that claimant has failed to establish by a preponderance of the evidence that the bump on the head she sustained on May 21, 1999, was or is a traumatic brain injury or closed head injury that is causally connected to any of the problems that she complained of at hearing.  Thus, claimant takes nothing further from this file.

The only other issue to be addressed is the entitlement of claimant to medical benefits.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

Claimant clearly seeks medical benefits for treatment not causally connected to her work-related injury.

Thus, claimant is not entitled to payment of the same. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing further from this file. 

That defendant pay the costs of this action.

That defendant file subsequent reports of activity as required by the agency.

Signed and filed this _____27th______ day of September, 2002.

   ________________________







   TERESA K. HILLARY
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  COMPENSATION COMMISSIONER
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