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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

VICTOR ALONZO,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5009075

BLUEGRASS STEEL,
  :



  :                A R B I T R A T I O N


Employer,
  :



  :                     D E C I S I O N

and

  :



  :

FIREMAN’S FUND INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1803


Defendants.
  :

_____________________________________________________________________

STATEMENT OF THE CASE


Victor Alonso, the claimant, seeks workers’ compensation benefits from defendants, Bluegrass Steel, the alleged employer, and its insurer, Fireman’s Fund Insurance Company as a result of an alleged injury on January 10, 2000.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on October 21, 2004.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”


The parties agreed to the following matters either in a written hearing report submitted at hearing or orally at hearing:

1. On January 10, 2000, claimant received an injury arising out of and in the course of employment with Bluegrass Steel.

2. Claimant is only seeking additional temporary total or healing period benefits from May 19, 2003 and the parties agree that since that date claimant has not worked and has not reached maximum medical improvement for a back condition that developed after an incident at home on May 19, 2003.

3. Following the stipulated January 10, 2000 work injury, claimant returned to work on March 13, 2000.  Claimant has not returned to work since the incident at home on May 19, 2003.

4. Should no causal connection be found between the January 10, 2000 work injury and claimant's back condition and treatment following the incident at home on May 19, 2003, March 13, 2000 would be the commencement date for any permanent partial disability benefits awarded as a result of the January 10, 2000 injury. 

5. If the injury of January 10, 2000 is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

6. At the time of the January 10, 2000 injury, claimant's gross rate of weekly compensation was $378.60.  Also, at that time, he was married and entitled to five exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $271.65 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7. The requested medical expenses submitted by claimant at the hearing are fair and reasonable and causally connected to the post May 19, 2003 back condition, responsibility for which remains in dispute.

8. Defendants voluntarily paid 25 weeks of permanent partial disability benefits at the stipulated weekly rate prior to hearing.



ISSUES


The parties submitted the following issues for determination in this proceeding:

I. The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,

II. The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT


In these findings, I will refer to the claimant by his first name, Victor, and to the defendant employer as Bluegrass.


From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I am unable to find Victor credible.  Victor in his deposition and at hearing adamantly denied prior back problems before his work injury on January 10, 2000.  However, the evidence shows that he suffered a motor vehicle accident on November 17, 1993 and received treatment at Trinity Medical Center in Moline, Illinois for low back pain.  (Exhibit B-2)  He was in another motor vehicle accident on July 8, 1994 and was treated the next day at this same medical facility for low and mid back pain.  (Ex. B-3)  On November 10, 1997 while working on a loading dock for a prior employer, a couch or sofa fell on his back and he was transported to Trinity via ambulance and treated for low back and right leg pain.  (Ex. B‑5:7)  Claimant was not convincing when he stated at hearing that he did not recall these events.  Consequently, Victor's testimony concerning his medical history cannot be relied upon in making findings in this case.  As will be discussed below, Victor's credibly was important to his claim.


Victor worked for Bluegrass as a maintenance and utility laborer from May 1999 until he was laid off, as was the custom, at the end of the 2000 construction season.  Bluegrass was a construction contractor that did construction site preparation including installation of pre-concrete underlayment.   


The stipulated injury on January 10, 2000 involved the low back and occurred when Victor was attempted to remove a hand drill and bit from concrete that had become lodged during the drilling process.  The ultimate diagnosis after MRI imaging was a small herniated disk at the L4-5 vertebral level of the lumbar spine.  However, the treatment at that time rendered by Anthony D’Angelo, D.O., an orthopedic surgeon remained conservative without resorting to surgery.  Victor improved and was returned to work in March 2000.  Victor then has an exacerbation of this injury in July 2000 but was returned to full duty work in his usual job at Bluegrass in September 2000.


Dr. D'Angelo released Victor from further care on January 8, 2001 and subsequently opined that he reached maximum healing from his work injury at that time.  However, he noted that Victor continued to have on and off symptoms at that time.  The doctor went on to opine that Victor suffered a five percent permanent partial impairment to the whole person from the herniated disc and residual symptoms.  Defendants then paid benefits based on this rating.


Victor testified that after returning to work, he continued to have significant back pain over the next two years but never sought treatment because he was told by Dr. D'Angelo that he just had to live with this pain and nothing else could be done for him.  He stated that he missed work due to his pain about once a month.  He admits that he was not taking prescription medications for this pain.


After his seasonal layoff on November 10, 2000, Victor began working for Jacobsen Warehouse as a forklift driver that Victor.  He declined a recall offer by Bluegrass in December 2000.  Victor stated that he did so because the forklift job was less strenuous and paid more money.  Victor continued at Jacobsen until May 19, 2003 but added that he continued to have back pain and miss work about once a month due to that pain.  He also continued to not seek any treatment for this pain stating that he was fearful of losing his job.


Victor testified at after eating lunch at home with his wife on May 19, 2003, he got up and pushed the chair he was sitting on towards the table and turned his torso.  At that instant, he felt the sudden onset of severe back and leg pain.  He states that he was not lifting anything or bending over at the time.  Victor then returned to Dr. D'Angelo for treatment.


Since this home incident, Victor has received extensive treatment for a larger herniated disc at the same L4-5 vertebral level, which has included, to date, two back surgeries by another orthopedist, David Udehn, M.D.  He remains under the care of Dr. Udehn at this time.  Victor was wearing an upper torso hard body brace at the hearing.


Despite the lapse of almost two and a half years since the January 2000 injury, 30 months after his release to full duty in September 2000, and 11 months since his last treatment of Victor, Dr. D'Angelo initially opined that this incident at home in May 2003 was related to the January 2000 work injury based upon a history from Victor that he had continuing problems with his back in the interim.  (Ex. 1-b)  However, in July 2003, Dr. D'Angelo appears to have changed his views.  Although he continued to state that the May 2003 incident was an exacerbation of a preexisting condition, he opined that this incident was the precipitating causative factor for Victor's increased herniation, symptoms and need for treatment.  He added that it was only possibly related to the January 2000 work injury in that the herniation could have developed incrementally until it reached a point where symptoms became severe.  (Exs. 1-d, 1-e, 1‑f)


Dr. Udehn, states that he does not disagree with the causation opinions of Dr. D'Angelo.  While he concedes that the original injury was a factor, he likewise states that the home incident was the precipitation factor in the condition requiring his treatment.  He adds that absent the incident at home, one would not know whether Victor would ever have needed his treatment.  (Ex. 2-b)


Finally, a one-time evaluator, Keith Riggins, M.D., another orthopedist, offered his opinion.  He states that the views of Dr. D'Angelo and Udehn are equivocal and unclear.  While I agree, I find that same criticism of his causation views.  Dr. Riggins opined that the symptom complex after May 2003 was new and not a continuation of his previous symptoms complex.  He states that the precipitating event for the post May 2003 symptom complex was the May 2003 home event.  However, the fact that Victor's symptoms greatly increased after home event does not exclude the possible role of the original injury.


Left unanswered by all of these opinions were the obvious questions of whether the work injury was more likely than not a substantial or significant causative factor, even if the precipitation factor was the home event, or whether the original work injury made Victor more susceptible to a worsening of this herniation from the relatively minor home incident.  There apparently was no attempt by either party to depose these physicians in an effort to clarify their opinions.


Given these opinions, the best that I can conclude from them is that it was possible for the original work injury to be a substantial factor.  However, this possibility is not sufficient to make a finding of causation to the original injury due to two problems.  First, there is no temporal relationship.  Much too long of a time elapsed after returning to work to convince me of the causal connection based upon only a possible medical cause.  Secondly, I am unable to rely upon Victor's assertion that he continued to have problems during the interim period of time due to his lack of credibility.


Therefore, I am unable to find that the original work injury of January 10, 2000 was a proximate cause of Victor's low back condition after the May 19, 2003 home incident and his subsequent medical treatment by Drs. D’Angelo and Udehn.  


I must then determine Victor's industrial disability without considering the worsening of his physical condition after May 19, 2003.


In addition to his opinions on causation, Dr. Riggins also opined as to impairment and activity restrictions due to solely the January 10, 2000 work injury and not the condition after May 2003.  The doctor rated impairment at six percent of the body as a whole using the same edition of the Guides and recommended restrictions consisting of lifting no more than 30 pounds but may lift up to 15 pounds frequently.  However, such lifting should be confined between knees and shoulders. 


As Dr. Riggins' views are the most current, they are the most convincing.  Therefore, I find that the work injury of January 10, 2000 is a cause of a six percent permanent partial impairment to the whole person and the restrictions recommended by Dr. Riggins.


No expert vocational evidence was offered by either party to show the impact of his impairment and restrictions upon Victor's employability in the labor market.  


Victor is 30 years of age.  He is a high school graduate.  He was articulate at hearing.  He has some past experience with a computer and has a home computer.  He has worked as a grocery bagger, foundry inspector, janitor, laborer in shipping and receiving and furniture mover.  Obviously, much of this work requires physical labor he can no longer perform.  Consequently, he is greatly impaired in his ability to return to the laborer occupations for which he is best suited given his work history and education.


On the other hand, he had a good employment record prior to his unfortunate incident at home.  Until this incident at home, he was making about $1.00 more per hour than his wages at Bluegrass.  Consequently, without considering his current back condition, he suffered no actual loss of earnings from this injury.


From examination of all of the factors of industrial disability, it is found that the work injury of January 10, 2000 was a cause of a 25 percent loss of earning capacity.  

CONCLUSIONS OF LAW


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


An employer is responsible for all consequences of a work injury that naturally and proximately flow from the injury including further disability which is the proximate result of the original injury.  Oldham v. Scofield & Welch, 222 Iowa 764, 767-68, 266 N.W. 480, 482 (1936).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability. Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).


On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


The parties agreed that if there is no causal connection to the May 19, 2003 incident, the work injury of January 10, 2000 is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002)


In the case sub judice, I found that claimant suffered a 25 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 125 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 25 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

ORDER

1. Defendants shall pay to claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at a rate of two hundred seventy-one and 65/100 dollars ($271.65) per week from March 13, 2000.  Credit against this award shall be given for the twenty-five (25) weeks previously paid.  Accrued benefits shall be paid in a lump sum.

2. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

3. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

4. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ____29th_______ day of October, 2004.

   _____________________________







   LARRY P. WALSHIRE






                         DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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