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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MIRSAD CAUSEVIC,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5020842
IBP, INC. N/K/A TYSON FRESH 
  :

MEATS, INC.
  :



  :                      A R B I T R A T I O N 


Employer,
  :


Self-Insured,
  :                           D E C I S I O N


Defendant
  :

__________________________________

MIRSAD CAUSEVIC,
  :



  :


Claimant,
  :



  :

vs.  

  :



  :

TARGET CORPORATION,
  :



  :


Employer,
  :



  :

SEDGWICK CMS,
  :



  :


Insurance Carrier,
  :


Defendants.
  :


  :
   Head Note No.:  3202
SECOND INJURY FUND OF IOWA.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Mirsad Causevic, filed a petition in arbitration seeking workers’ compensation benefits from defendant, Second Injury Fund of Iowa (Fund).  This case was heard in Waterloo, Iowa, on September 20, 2007.  The record in this case consists of claimant’s exhibits 1 through 12, defendants’ exhibit A, and the testimony of claimant.
ISSUES

1. Whether claimant has a qualifying first injury for the purposes of Fund benefits.
2. The extent of claimant’s entitlement to Fund benefits.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness, and considered the evidence in the record, finds that:
Claimant was 49 years old at the time of hearing.  He was born in Bosnia.  He graduated from high school.  Claimant has done heavy factory work and has made wood flooring.  He worked for a company in California making skate boards.  Claimant also served for two years in the military during the war in Bosnia.  

Claimant began with IBP/Tyson Fresh Meats (IBP) in August of 1997.  Claimant testified that at IBP he split hogs.  Claimant also worked as a meat trimmer with IBP, removing defects from pork carcasses.  
Claimant testified in hearing and deposition that while he was employed with IBP, he injured his right wrist and left elbow.  (Exhibit A, page 14)

On November 14, 1997, claimant was evaluated by Thomas Forsche, M.D., for bilateral arm pain.  Claimant mostly complained of loss of strength and fatigue in his left hand.  Claimant was assessed as having an ulnar nerve entrapment on his left hand.  He was also assessed as having a potential early tenosynovitus of the finger on the left hand.  Claimant was given Motrin and recommended to have nerve conduction studies performed.  (Ex. 4, pp. 1-2)

On November 19, 1997, and November 21, 1997, claimant was evaluated by Brian Sires, M.D.  Electrodiagnostic studies revealed a left ulnar neuropathy, no definite evidence of a right ulnar neuropathy, and a mild right carpal tunnel syndrome.  (Ex. 5)

Claimant returned to Dr. Gorsche on November 26, 1997.  He was referred to James Muller, M.D., for further evaluation and potential surgical treatment.  (Ex. 4, p. 2)

Claimant testified Dr. Muller recommended surgery.  Claimant testified he was fearful of surgery at that time and declined to have it.  He testified he worked at IBP for approximately five months.  (Exhibit A, page 12)

Claimant testified that after he left IBP, he worked in a laundry, doing ironing and washing.  Claimant testified he continued to have pain in both his right wrist and left elbow while working at the laundry.  He testified he left employment with the laundry because his salary was too low.
In July of 2001 claimant began with Target as a stocker.  Claimant testified that as a stocker his job duties included, but were not limited to, unloading trucks, moving pallets, and stocking shelves.  He testified that while at Target, he had a lower back injury.  He testified he received treatment for his low back injury and ultimately received some money from workers’ compensation for this injury.

Claimant testified that while at Target he injured his left wrist.  On August 23, 2005, claimant was evaluated by Gary Knudson, M.D., for bilateral hand numbness.  Claimant was assessed as having bilateral hand numbness consistent with carpal tunnel syndrome and overuse syndrome of both upper extremities, beginning with his work at IBP.  Dr. Knudson recommended claimant undergo EMG evaluation for both hands.  (Ex. 6, p. 1)

On September 13, 2005, claimant was evaluated by Bo Headlam, M.D., for bilateral hand paresthesia, right worse than left.  EMGs revealed a moderate carpal tunnel syndrome on the right and a mild carpal tunnel syndrome on the left.  EMGs also showed a bilateral ulnar sensory neuropathy and evidence of a possible radiculopathy stemming from the C8 level.  (Ex. 7)
Claimant returned to Dr. Knudson on September 15, 2005.  Dr. Knudson believed claimant’s symptoms were caused by his work at IBP.  (Ex. 6, p. 4)  On September 27, 2005, claimant returned in follow-up with Dr. Knudson.  Dr. Knudson recommended a carpal tunnel release.  (Ex. 6, p. 5)

In a letter dated February 17, 2006, Dr. Gorsche indicated he evaluated claimant on that date.  Dr. Gorsche indicated claimant sustained a left ulnar nerve compression at the left wrist, and a right carpal tunnel syndrome in November of 1997, due to his work at IBP.  Dr. Gorsche indicated claimant was still symptomatic for the left ulnar nerve compression as of February of 2006.  Dr. Gorsche indicated claimant’s left carpal tunnel syndrome was a new condition unrelated to work at IBP.  (Ex. 4, pp. 3-4)
On June 15, 2006, claimant underwent a right carpal tunnel release performed by Dr. Gorsche.  (Ex. A)

On March 27, 2007, claimant was evaluated at the People’s Community Health Clinic for left upper extremity pain.  Claimant was assessed as having left upper extremity pain that potentially was carpal tunnel syndrome or tendonitis.  He was given pain medication.  (Ex. 10, pp. 1-2)

On May 3, 2007, claimant underwent an independent medical evaluation (IME) with Arnold Delbridge, M.D.  Dr. Delbridge opined claimant had a right carpal tunnel syndrome that developed from his work with IBP.  He found claimant had a three percent permanent impairment to the right upper extremity from the injury.  He opined claimant reached maximum medical improvement (MMI) as of September 11, 2006, regarding the right hand.  (Ex. 9)

Dr. Delbridge opined claimant had left carpal tunnel syndrome that developed  when he was at Target.  He found claimant had a three percent permanent impairment regarding the left carpal tunnel syndrome.  He also opined claimant had a 35 percent impairment based on an ulnar nerve damage claimant sustained while at IBP.  He restricted claimant to no repetitive use of either hand.  He also indicated claimant could potentially need decompression for his left carpal tunnel syndrome.  (Ex. 9)
Claimant left Target in May of 2007.  He testified he moved to Massachusetts with a girlfriend for approximately three months.  Claimant testified that had he not left for Massachusetts, he would have continued to work at Target.  While in Massachusetts claimant worked two to three temporary jobs lasting approximately two to three days each.  He testified he had to quit one temporary job, working with cement blocks, due to pain in his hands.  Claimant returned to Iowa in August of 2007.  He testified he has applied for work at a Waterloo casino and a temporary service.  At the time of hearing, claimant testified he has yet to be hired by either employer.
Claimant testified his left hand alternates between a burning and numbing sensation.  He testified his right hand has little strength.  At the time of hearing claimant wore wrist splints on both hands.  He testified he did not believe he could return to work at any of his prior jobs.  Claimant testified that, at the time of hearing, he was essentially homeless, and was sleeping on the sofa of a friend.  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978);Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

The purpose of the Second Injury Fund Act is to encourage employment of handicap persons.  Anderson v. Second Injury Fund of Iowa, 262 NW2d 789, 791 (Iowa 1979)

In Second Injury Fund of Iowa v. George,  No. 58/05-1957, slip op. (Iowa August 10, 2007), the Iowa Supreme Court held that the bilateral nature of a second injury will not disqualify a claimant from recovery from The Second Injury Fund under Iowa Code section 85.64. 
More recently in the Second Injury Fund of Iowa v. Kratzer, No. 7-072/06-0542, slip op.  (Iowa Appeals September 19, 2007), the Iowa Court of Appeals held that when a claimant had a bilateral injury to his left and right lower extremities for a first injury, and a left knee injury for the second injury, the claimant did not qualify for Second Injury Fund benefits.  In Kratzer, claimant had a 1994 injury to the lower back and both knees.  Claimant was found to have a 25 percent permanent impairment to the right lower leg and a 15 percent impairment to the left leg.  Claimant was also assessed as having a 20 percent industrial disability, by this agency, based on impairments to his right and left legs and lower back.  Claimant later sustained a 2002 injury to the left knee and was found to have a permanent impairment of two percent as a result of that injury.  
The Iowa Court of Appeals, in finding claimant did not qualify for Fund benefits noted:
In the case at hand, however, even if we consider the 1994 injuries to claimant’s right and left legs as scheduled member injuries, the 2002 injury to her left leg is not an injury to “another” member.  Instead, it is another injury to a member injured before. 

Kratzer, No. 7-072/06-0542, slip op. at 5.  

Claimant, in this case, had a 1997 injury to his right upper extremity (carpal tunnel syndrome) and to his left upper extremity (ulnar nerve damage).  He later had a 2005 injury to his left upper extremity (carpal tunnel syndrome).  Based on the direction given by the Court of Appeals in Kratzer, claimant does not qualify for Second Injury Fund benefits as his second injury, the left carpal tunnel syndrome, is an injury to another member injured before.


Claimant testified at hearing that he is essentially homeless and was sleeping in the home of a friend.  He has attempted to find work since returning to Iowa, with two employers.  The evidentiary record suggests that claimant has had difficulty securing full-time employment due to limitations in his hands and arms.  


According to the Court of Appeals in Kratzer, a claimant may qualify for Fund benefits where the second injury is bilateral, and yet another claimant would not qualify for Fund benefits when the first injury is bilateral.  Such a rule does not serve the purposes of the Fund.  However, because of the direction of the Court of Appeals in Kratzer, claimant has failed to prove that he qualifies for Fund benefits.


As claimant has failed to prove entitlement to Fund benefits, all other issues are moot.
ORDER

THERFORE, IT IS ORDERED:
Claimant takes nothing in the way of benefits from this proceeding.

That both parties pay their own costs.

Signed and filed this _____26th____ day of October, 2007.

   ________________________






     JAMES F. CHRISTENSON
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         COMPENSATION COMMISSIONER
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Attorney at Law
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Des Moines,  IA
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