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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JUDY MERIT, surviving spouse of, 
  :

ERNEST MERIT,
  :                          File No. 5022870


  :


Claimant,
  :


  :                     A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
GARST SEED COMPANY,
  :



  : 


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                    Head Note No.:  2208
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, the late Ernest Merit, and Judy Merit as representative for the estate of Ernest Merit, filed a petition in arbitration seeking workers’ compensation benefits from self‑insured, Garst Seed Company (Garst).  This case was heard in Des Moines, Iowa, on June 4, 2008.  The record in this case consists of Joint Exhibits 1 through 13.  
At hearing, claimant moved to amend the petition to name Judy Merit as representative on the behalf of the estate of Ernest Merit.  The motion to amend was not opposed and was granted.  

The parties indicated prior to hearing that claimant had deceased and his death was not due to his hearing related work injury. 

ISSUES

1. Does defendant’s obligation to pay claimant permanent partial disability benefits cease at the time of claimant’s death. 
2. The extent of claimant’s entitlement to permanent partial disability benefits. 

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having considered the evidence in the record, finds that:
Claimant was hired by Garst in 1967 when he was 25 years old.  Claimant worked throughout the plant at Garst.  Claimant testified, at deposition, he believed he sustained hearing loss primarily while working in the sizing room at Garst, during the fall and winter months.  (Exhibit 1, pages 12-13)  Claimant testified that in the beginning of 1983 he began to use hearing protection while working at the plant.  Claimant testified that prior to that time he was not required to use hearing protection.  (Ex. 1, p. 15)  

On April 9, 2002, claimant had a hearing test.  The test indicated claimant had a mild loss of speech sounds in the left ear and a moderate loss for high pitched sounds in both ears.  (Ex. 8, pp. 1-2)  

A hearing test performed approximately one month later, in May 2002, indicated claimant had a moderate to severe high frequency hearing loss bilaterally.  (Ex. 9, p. 1) 

In April 2003, claimant underwent another hearing test.  It indicated claimant had a mild loss of speech sounds bilaterally, and a mild loss of high pitched sounds bilaterally.  It also indicated claimant had poor hearing for speech sounds when compared to the baseline test performed at Garst.  (Ex. 8, p. 4) 

Claimant underwent a hearing test in May 2005.  It revealed claimant had a mild loss of speech sounds bilaterally.  It also indicated claimant had a moderately severe loss for high pitched sounds in the left ear, and a moderate loss for high pitched sounds in the right.  The test indicated claimant had poor hearing for speech sounds when compared with baseline tests.  (Ex. 8, pp. 5-6)

Records indicate claimant was laid off at Garst in late June 2006.  Claimant worked at Garst for approximately 38 years before he was laid off.  (Ex. 1, pp. 10-11)  
On October 16, 2007, claimant was evaluated by Bruce Plakke, Ph.D.  Dr. Plakke is an audiologist.  Dr. Plakke indicated claimant’s binaural hearing impairment, was 11.56 percent for his last audiogram, done June 17, 2005.  When corrected for age, this resulted in an 8.03 percent hearing impairment.  (Ex. 2, Ex. 12, p. 1)
Dr. Plakke found claimant had a 19.6 percent binaural hearing impairment, age corrected to 14.1 percent.  However, he believed claimant’s last audiogram done at Garst was more appropriate to calculate hearing impairment.  He also opined claimant’s employment with Garst only caused one-half of the 11.56 percent of impairment shown on the June 2005 audiogram.  (Ex. 2, Ex. 12, p. 2) 

On March 6, 2008, claimant was evaluated by Marlan Hansen, M.D., with the Department of Otolaryngology at the University of Iowa Hospitals and Clinics.  Dr. Hansen found claimant had a long history of gradual hearing loss and noise exposure at work.  Claimant’s audiogram with Dr. Hansen revealed a 31.9 percent loss in the right ear, and a 41.3 percent loss in the left ear.  This resulted in a 33 percent binaural hearing impairment.  Using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, this converted to a 12 percent permanent impairment to the body as a whole.  (Ex. 13, pp. 1-4)  
Claimant testified in deposition he wore hearing aids since 2004.  He testified he wore hearing aids all the time.  (Ex. 1, pp. 13-16) 

The parties stipulated claimant died on May 4, 2008 and his death was not due to his hearing loss injury.  

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s death terminates any obligation Garst may have to pay permanent partial disability benefits.  
Agency case law indicates that when a claimant’s death is unrelated to the work injury, any benefits that accrue prior to claimant’s death are still owed up to the date of claimant’s death.  Lundeen v. Quad‑City Constr. Co., 34 Biennial Rep., Iowa Indus. Comm’r. 193 (App. 1980); Dave’s v. L.E. Carlson Scrap Iron and Mill Company, II Iowa Indus. Comm’r. Rep. 101 (App. 1982); Kress v. C.S.I., File No. 1059878 (App. 1998); Snodgrass v. Eagle Foods, File No. 1199751 (Arb. July 11, 2001).

Based on the above, defendant is obligated to pay decedent claimant’s estate permanent partial disability benefits that accrued up to the date of claimant’s death.  

The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Permanent partial disability benefits for occupational hearing loss are payable based on a percentage of the calculated binaural hearing loss multiplied by 175 weeks, according to Iowa Code section 85B.6.

An apportionment for age-related loss shall be calculated based on tables adopted by the workers’ compensation commissioner and a claimant’s binaural hearing loss.  Iowa Code section 85B.9A  

Two experts have opined regarding the extent of claimant’s hearing loss.  Dr. Hansen opined claimant had a 33 percent binaural hearing loss.  Dr. Hansen did not apportion claimant’s age-related hearing loss as required by Iowa Code section 85B.9A.  For that reason, his opinions regarding the extent of claimant’s hearing loss is not convincing.  

Dr. Plakke found claimant had a 19.6 percent binaural hearing impairment, age-adjusted to 14.1 percent.  Despite that, Dr. Plakke opined that claimant’s hearing test of June 2005, showing an age-adjusted hearing loss of 8.03 percent, was more appropriate to measure claimant’s hearing loss.  In addition, Dr. Plakke opined claimant’s hearing loss attributed to his work injury at Garst, was actually 50 percent of the 8.03 age‑adjusted impairment.  

The evidentiary record indicates claimant worked nearly 40 years in a very noisy environment.  Claimant worked at Garst for approximately 16 years before he was first given noise protection equipment.  Records indicate claimant had a gradual hearing loss and noise exposure at work.  There is no valid explanation as to why only 50 percent of claimant’s hearing loss is attributable to Garst.  For these reasons, Dr. Plakke’s opinions that claimant has an approximate 4 percent hearing impairment caused by his work, are not convincing.  

Dr. Plakke found claimant had a 19.6 percent binaural hearing impairment, age-adjusted to 14.1 percent.  Claimant’s estate is due 24.7 weeks of permanent partial disability benefits (175 weeks x 14.1 percent).  

ORDER

THEREFORE, IT IS ORDERED:
Defendants shall pay claimant twenty-four point seven (24.7) weeks of permanent partial disability benefits at the rate of four hundred sixteen and 90/100 dollars ($416.90) per week commencing on June 30, 2005.  

The defendants shall pay accrued weekly benefits in a lump sum. 

That defendants shall pay interest on unpaid weekly benefits accrued herein, as set forth in Iowa Code section 85.30.  

That defendant shall receive credit for benefits previously paid.  

That defendants shall file subsequent reports of injury as required by this agency pursuant to 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33. (Costs of reports limited to one hundred fifty and no/100 dollars [$150.00] per report).  

Signed and filed this ___26th ____ day of June, 2008.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Mr. Harry W. Dahl

Attorney at Law

974 – 73rd St., Ste. 16

Des Moines,  IA  50312-1090

Mr. Timothy W. Wegman

Attorney at Law

PO Box 9130

Des Moines,  IA  50306-9130

JFC/kjw

5 IF  = 5 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


