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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RANDY L. ENGEL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5036000
SUNOPTA INGREDIENTS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

INSURANCE COMPANY OF THE
  :
STATE OF PENNSYLVANIA,
  :


  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1400
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Randy L. Engel, sustained a stipulated work injury in the employ of defendant Sunopta Ingredients, Inc., on December 10, 2008, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant Insurance Company of the State of Pennsylvania.

The claim was heard in Des Moines, Iowa, on February 14, 2012, and deemed fully submitted on March 6, 2012.  The record consists of Claimant’s Exhibits 1-22, Defendants’ Exhibits A-DD and FF-II, and the testimony of Engel, Heather Engel, and Tom Kuchmann.  Exhibit EE was excluded upon objection.

ISSUES

STIPULATIONS:
1. Engel sustained injury arising out of and in the course of employment on December 10, 2008.  

2. The injury caused both temporary and permanent disability due to hand injury.  

3. Permanent disability to the hand (if so found) should commence June 16, 2009.

4. The correct rate of weekly compensation is $440.66.

5. Disputed medical treatment and associated costs were reasonable and necessary.

6. Defendants should have credit for benefits paid.

ISSUES FOR RESOLUTION:
1. Whether the injury caused temporary or permanent disability related to alleged mental injury.

2. Extent of temporary disability.

3. Determination of the nature, extent and commencement date of permanent disability.

4. Entitlement to medical benefits under Iowa Code section 85.27, including:

a. Whether expenses are causally related to the work injury.

b. Whether expenses were authorized.

5. Whether penalty benefits should be assessed under Iowa Code section 86.13.

FINDINGS OF FACT

Randy Engel, age 47, took work with Sunopta Ingredients on September 5, 2008.  Sunopta is in the business of milling soybeans and oats.  Engel served as a production worker, first a “utility” worker, then a “rover.”

On December 10, 2008, Engel sustained a severe injury to his right hand with partial amputation of two fingers when his hand was accidentally caught in a conveyer belt.  After two corrective surgical procedures, treating hand surgeon Peter D. Pardubsky, M.D., rated impairment at 36 percent of the hand, convertible to 32 percent of the “upper extremity” or 19 percent of the “whole person” under the AMA Guides to the Evaluation of Permanent Impairment, 6th Edition.  (Exhibit 6, page 3)  Rule 876 Iowa Administrative Code 2.4 adopts the Fifth Edition of the Guides as a guide for determining permanent partial disability under Iowa Code section 85.34(2)(a-s).  Although ratings made under the Sixth Edition are admissible in evidence, that edition has not been adopted by the agency.  Nonetheless, Dr. Pardubsky’s rating of hand impairment is the only such rating in the evidentiary record.

The serious fighting issues, however, relate to whether Engel’s scheduled member injury caused mental injury and, if so, whether that injury is temporary, permanent, or continuing.  Engel seeks a running award from the date he worked: July 13, 2011.

Dr. Pardubsky last saw Engel on December 7, 2009, when he determined that maximum medical improvement had been reached; Engel was released from care without restriction, although certainly with significant physical impairment.  Engel was off work during two periods: Date of injury - January 12, 2009 and June 2 – 15, 2009.  He continued to work at Sunoptra until being discharged over two years later.

Engel, whose credibility has been directly challenged in this claim, attributes his discharge to employer ill will or retaliation related to the work injury.  Thomas Kuchemann, Sunoptra plant manager, testified that he was discharged for insubordination:

[Kelly Kula, lead supervisor] shared with me . . . that when he went down into the pit to tell Randy to issue some work instructions and Randy then got angry and basically said, “Go fuck yourself.  I’m not doing it.” And that was really – I mean, there was some other words spoken, I guess, but ultimately, then Randy walked away. . . 

(Hearing transcript, p. 131)

Kuchemann then called Engel into his office, where “Randy went off, got angry, pounded his fist on the table, said I didn’t know what I was talking about. . . “  (Hrg. Tr. p. 132)  Engel was discharged on the spot.  It is irrelevant whether the discharge constituted disqualifying job misconduct for unemployment benefit purposes; what is significant here is that Engel was discharged based on these encounters, and not his work injury.  But for being discharged, Engel agrees that he would still be working at Sunoptra today.  Eligibility for unemployment benefits also hinges in part on the worker being “able” to work.  Successful pursuit of an unemployment claim by the worker in this claim is inconsistent with allegedly “running” temporary disability.

As noted, Engel’s credibility has been challenged, and a number of particulars alleged.  In particular, it is alleged that Engel has a history of mental issues which was not disclosed to the treating mental health professionals in this claim.

Engel agrees that he has experienced concentration and memory issues throughout his life, which were belatedly diagnosed as attention deficit disorder only a few years ago.  In an interrogatory answer signed March 11, 2011, Engel noted a history of ulcerative colitis treatment, but otherwise denied having “any physical or mental complaints prior to my work injury.”  (Ex. 2, p. 9)  

Other record evidence contradicts that assertion.  On June 2, 1995, Robert A. Silber, M.D., noted complaints of anxiety and prescribed medication.  (Ex. Q, p. 51)  Following a suicide attempt (by motor vehicle/tree) in July 1988, T. W. Hensen, M.D., charted:

He just wants to go home today.  He does not want to talk about it.  He does admit that he has been depressed. . . He reports that he had been picked on as a kid and has had temper outbursts and personality difficulties throughout his life preceding the ulcerative colitis.  He dropped out of high school, he works sporadically, he explains a great deal of the ulcerative colitis dominated his life.

(Ex. R, p. 52)

During the same hospitalization, Engel was diagnosed with depression, self destructive behavior by A. J. Brinkmann, M.D.  (Ex. R, p. 54)  He was discharged with medication for anxiety.  

In February 2002, Engel presented for depression and chronic fatigue to Wayne A. Alberts, M.D.  Zoloft was prescribed.  (Ex. Y, p. 105)  Similar complaints were made in November 2003, when Dr. Alberts noted:

He has a lot of anxieties.  He stopped his Zoloft apparently months ago for his anxiety disorder.  That is still not adequately controlled.  He still suffers from chronic anxieties.  He gets short of breath with minimal exertion.  He has chest pain, dizziness.  It sounds like he has a lot of anxiety and conversion reaction symptoms here but he also has known ulcerative colitis that has a tendency to flare up.

(Ex. Y, p. 106)

On January 27, 2006, Engel presented again to Dr. Albers for ADD and depression, and was again given Zoloft.  (Ex. Y, p. 110)  On July 29, 2006, Engel was seen for anxiety disorder by Dr. Alberts  (Ex. R, p. 56)  He was also described as “very anxious” by Robert W. Summers, M.D., in April 2004  (Ex. V, p. 74)

On July 28, 2008, just over four months before his work injury, Engel presented again to Dr. Alberts:

Talked with his wife last week.  It sounded like he was really having some difficulties with his mood.  He is depressed irritable, short with people.  Directed him in here to discuss that further. . . he says since last week his mood is improved drastically.  He was just worried about a number of issues.  He just felt like he was falling apart, having a lot of somatic concerns, and not getting questions answered.  

(Ex. Y, p. 114)

Engel identified his current issues in the same interrogatory answer as follows:

Mental complaints include the fact that I am on medication for a variety of conditions.  I continue to suffer anxiety, pain attacks, depression, bouts of rage, crying spells, and unpredictable behavior.  My personality has changed as a result of all these conditions.

(Ex. 2, p. 9)

Defendants reasonably contend that Engel’s current symptoms are essentially the same as those he has complained of for years.  Even if – and this is by no means clear – those symptoms are worse now, knowledge of the longstanding and repeated appearance of such similar complaints would certainly have potential use to those treating professionals upon whose opinion Engel now relies:  Drs. Cohen, Hotsenpiller, Swaim and counselor Stephenson.  Instead, Engel testified:

Q.  Have you told – did you tell any of your doctors that you’ve seen for mental complaints since 2008 – whether it be Jennifer Swaim, Dr. Cohen, Dr. Hotsenpiller, Dr. Stephenson, did you tell them about all of your prior problems where you had anxiety or depression?


. . . . 

No.  I don’t think so.

(Hrg. Tr. pp. 89-90)

The inability of those health care professionals to take Engel’s clearly relevant history of similar symptoms into account is fatal to their subsequent causation opinions.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Engel clearly has permanent disability to his hand, and this is not disputed.  It his burden to prove psychological injury, but this burden remains unmet.  Although Engel has symptoms now, he had similar symptoms before.  All of the expert opinion upon which he now relies is fatally affected by the withheld but highly relevant history of comparable complaints.  Engel has not established the requisite causal link between his severe work injury and alleged mental sequelae.  Issues relating to that claim, including temporary disability, entitlement to medical benefits, and penalties, are therefore rendered moot.

As the only evaluation of scheduled member permanency in the record, Dr. Pardubsky’s rating of 36 percent of the hand is adopted.  According to Iowa Code section 85.34(l), such a loss is paid as a percentage of 190 weeks, here, 29.8 weeks.  By stipulation of the parties, permanency benefits shall commence on June 16, 2009.

According to the hearing report, benefits have been paid well in excess of Engel’s entitlement.  Accordingly, he takes nothing further.
ORDER

THEREFORE, IT IS ORDERED:

Engel takes nothing further.

Costs are taxed to Engel.

Signed and filed this __29th ___ day of June, 2012.
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