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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ELIZABETH MURPHY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031712
WAUKEE COMMUNITY
  :

SCHOOL DISTRICT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACCIDENT FUND INSURANCE               :

COMPANY OF AMERICA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Elizabeth Murphy, claimant, has filed a petition in arbitration and seeks workers’ compensation from Waukee Community School District, employer and Accident Fund Insurance Company of America, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on December 17, 2012 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 22; defense exhibits A through K; as well as the testimony of the claimant and Jeanie Allgood.

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on September 11, 2009 as to the left knee.

2. Whether the alleged injury is a cause of permanent disability.

3. The extent of the claimant’s entitlement to permanent partial disability benefits.

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

5. Whether claimant is entitled to reimbursement for an independent medical examination under Iowa Code section 85.39.

6. Whether claimant is entitled to alternate medical care under Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant, Elizabeth Murphy, testified she was 42 years old.  She has six children, under age 18, and living with her at the time of her injury.  She has a high school diploma, as well as some community college courses. 

She had a prior right knee injury from a fall but no prior problems with her left knee.  Her prior right knee injury was in June 2009, when she fell on her porch.  She went to Mercy Hospital and was given some type of brace, but required no further treatment.

Claimant began working for defendant employer on August 22, 2007.  (Exhibit F)  She worked for Waukee Community School District as a kitchen helper.  Her duties included ordering food, washing dishes, keeping the kitchen running smoothly, unloading food deliveries, etc.  Her job required standing up about seven hours per day, and lifting up to 50 pounds. 

On the date of injury, September 11, 2009, claimant was doing cleanup work.  A co-worker had mopped the kitchen area without claimant’s knowledge.  Claimant walked to the back with some dishes and slipped, falling onto her right knee and twisting her left knee outward.  Her co-workers heard her fall, as she dropped the dishes she was carrying. 

The school nurse was summoned.  Claimant’s husband came to get her and take her to the doctor’s office.  Claimant was seen by Robin Epp, M.D., who had an x-ray of the right knee taken, which was normal.  (Ex. 2)  Claimant only told Dr. Epp about her right knee, as it was hurting the most.  Claimant was given some anti-inflammatories and pain relievers, and was told to come back in two weeks.  She was released to modified work duty to stand and walk as tolerated. 

A few days later claimant began to feel pain in her left knee also.  She told her supervisor, who had called to see how she was doing.  Claimant was given an appointment with Dr. Epp, but claimant then got a phone call cancelling the appointment because Dr. Epp was not there.  Claimant was never asked to come back and revise her paperwork to show the left knee as well as the right was affected.

Claimant then saw Dr. Epp on September 17, 2009.  (Ex. 2, p. 7).  However, the notes from that visit do not mention the left knee.  Claimant stated she discussed her left knee with Dr. Epp, and Dr. Epp examined her left knee, but Dr. Epp stated it was probably from compensating for her right knee.

Claimant continued to work, but she felt great pain in her left knee and had to sit down often, as well as take Tylenol for the pain.  She did not have to take sit down breaks before this injury.  Claimant then underwent physical therapy, where she would ride a stationary bicycle, and do exercises.  Claimant saw Dr. Epp again on September 30, 2009, about three weeks after the injury, and this time, left knee pain was noted.  (Ex. 2, p. 9)  Claimant states her left knee pain was getting worse at this time.  She felt like her left knee was going to give out.  She received no further right knee treatment after her treatment by Dr. Epp. 

She was referred by Dr. Epp to Nicholas Honkamp, M.D., an orthopedic surgeon.  (Ex. 2, p. 11)  Claimant reported left knee pain to Dr. Honkamp, including difficulty arising from a chair or ascending and descending stairs.  (Ex. 5, p. 19)  Dr. Honkamp diagnosed left knee patellar tracking and associated pain.  (Ex. 5, p. 20)  He gave her a soft brace, and discussed she might need surgery.  He gave her a cortisone injection, which only helped a short time, and returned her to work without restrictions.

Dr. Honkamp also discussed with claimant that if a meniscectomy did not help, a surgical procedure called a tibial tubercle osteotomy should be considered.  (Ex. 5, p. 24)  It was described to her as a major surgery.   

Claimant underwent left knee meniscectomy surgery by Dr. Honkamp in June 2010.  (Ex. 5, p. 20)  He told claimant her kneecap had been pushed to the side.  She was later prescribed Darvocet, which she could not take at work. 

After the surgery, claimant continued to experience left knee pain.  She described the surgery as maybe helping ten percent, and it has not improved since.  Dr. Honkamp noted a 60 percent improvement, but claimant does not recall ever telling him this.  

Claimant expected to return to Dr. Honkamp for the bigger surgery he had discussed, but he declined, saying she was not a good candidate.  She later called and was told he was no longer her doctor.  Claimant reiterated she never had any left knee problems prior to this injury. 

Claimant also went to Broadlawns Hospital in November 2010, where she was again given a brace.  She only wears a brace today when her pain is bad.  It is big and cumbersome and it allows her knee to bend somewhat, but she finds it uncomfortable.

Claimant then on her own sought treatment in Iowa City.  There she saw Annunziato Amendola, M.D.  He found claimant to have bilateral knee pain, left greater than right, which he felt was an exacerbation of degenerative disease and osteoarthritis of the left knee.  (Ex. 9, p. 50)  She would continue seeing him, but she cannot afford to travel to Iowa City. 

Claimant quit her job at Waukee Schools when she was transferred to a small school.  She disagreed with the transfer and resigned in June 2010. 

She then worked for a time at Goodwill Industries, in December 2010.  She began as a clerk, and then became an assistant manager.  She left there in November 2011, because she could not afford the rent in Waukee.  She and her husband had a free place to live in Radcliffe, Iowa and moved there.  She currently works at Casey’s General Store in Hubbard, where she earns about $500.00 every two weeks.  Her husband is not working due to his health problems.  She does not get breaks working at Casey’s, so she sits in the restroom to relieve her knee pain.  She sometimes “stands like a flamingo” with one leg bent up to take the weight off her knee. 

Today she has aches and pains in her right knee.  Her left knee hurts all the time, however, and randomly it swells up for no discernible reason.  She has pain in her left knee daily, all day long.  Standing and walking make it worse.  Sitting and elevating her leg alleviates the pain somewhat.  She can walk up and down stairs, but it is painful.  She has moved furniture to the lower level of her home because of her knee problems.  She is unable to play with her children or play sports with them because of her left knee.  
Claimant is eligible for Title XIX benefits for medical treatment, but she has not sought care because it was her understanding she would have to repay those benefits since it was a work injury.  She said the pain is so great she would have her leg removed if she could in order to be free of the pain.  Claimant was understandably emotional in describing her pain. 

On cross-examination, claimant agreed when she saw Dr. Epp on the day of her injury, she talked about pain in her right knee, as her left knee was not hurting yet.  Claimant restated she went to Dr. Epp a week later, and told Dr. Epp about left knee pain, but Dr. Epp’s notes do not reflect that.  She agreed the nurse’s notes also do not show left knee pain.  (Ex. 2, p. 7)

She also acknowledged Dr. Honkamp stated she was 60 percent improved for her knee, but claimant does not recall telling him that.  (Ex. 5, p. 30)  She agreed she did get treatment under Title XIX from Broadlawns, and could have returned there for more treatment.  

Jeanie Allgood testified she is the director of nutrition for Waukee Community Schools.  She was claimant’s supervisor’s supervisor.  She testified claimant was transferred to another school because Waukee Elementary was a new school where claimant would have faced more challenges and dealt with more students, whereas the other school, Walnut Hill, would have been less stress but the same pay.  Claimant had requested to work at Waukee Elementary, but this request was denied.  A decision was made to not place claimant at the new school, but at the Walnut Hill School because it was a better fit.  The decision was not related to claimant’s knee injury.  (Ex. 15, p. 100)  If claimant had not resigned, she would have had a job with the school district within her restrictions.

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant sustained an injury arising out of and in the course of employment on September 11, 2009 as to the left knee.  Defendants acknowledge a work injury involving the right knee, but dispute the left knee injury.  Closely related to this issue is whether claimant’s current left knee condition constitutes permanent disability causally related to the work injury. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
Claimant clearly fell on September 11, 2009.  Her fall was heard by co-workers.  There is no serious dispute in the record claimant suffered a work related injury.  It is found claimant, on September 11, 2009, suffered an injury arising out of and in the course of her employment. 

The real issue in dispute is whether claimant’s current left knee condition is caused by her work injury. 
Claimant points out that although the initial treatment records concern only the right knee, within a few days she was reporting left knee pain as well.  Claimant has no explanation why the medical records do not reflect left knee pain, but of course claimant has no control over what physicians and nurses choose to put in their records.  Claimant states her right knee pain was worse initially, and that is where her treatment was focused at that time.

Claimant did report left knee pain to a supervisor, Carla Anderson, within three days of the injury.  Later the left knee worsened, and medical treatment was directed to the left knee.  Claimant eventually had to undergo surgery on the left knee.  It is her left knee pain that causes her the most problems today. 
Based on Dr. Honkamp’s opinion that it was “possible” claimant’s fall at work aggravated an underlying patellofemoral arthrosis, defendants accepted the left knee condition as work related and authorized the surgery by Dr. Honkamp.  (Ex. 5, p. 26)  However, later an independent medical examiner, Mark Kirkland, D.O., stated his opinion claimant’s left knee condition was not caused by her work injury, and defendants changed their position.

On April 29, 2010, Dr. Honkamp concluded claimant’s lateral patellar tracking was not related to her fall, but he did feel it was possible the fall had aggravated her underlying patellofemoral arthrosis.  (Ex. 5, p. 26)  Following being contacted by defense counsel, Dr. Honkamp later, on November 24, 2012, issued a supplemental report that did not assign causation for claimant’s knee conditions.  (Ex. A, p. 2) 

On October 20, 2010, Mark Kirkland, D.O., stated claimant’s patellofemoral syndrome and subluxation of the left knee was caused by her work injury.  (Ex. 11, p. 64)  However, again, after being contacted by defense counsel, he then stated “It is highly improbable that Ms. Murphy would have sustained a twisting injury to both knees at the same time on 9/11/09.  This would be difficult to explain physiologically.”  

On March 16, 2012, Sunil Bansal, M.D., after conducting an independent medical examination, concluded claimant had a left knee meniscal tear.  He also felt claimant’s left knee condition was caused by her fall at work.  He felt the forceful twisting during the fall caused claimant’s meniscal tears and cartilage injury, as well as post-traumatic arthritis and accelerated osteoarthritis.  (Ex. 12, p. 81)

It is noted that both Dr. Honkamp, the treating and operating orthopedic surgeon, and Dr. Kirkland initially felt claimant’s current left knee condition was caused by her work injury.  Both later changed their opinions after being contacted by defense counsel.

Dr. Kirkland bases his opinion on an understanding of the mechanism of injury that is incorrect.  He does not appear to have been aware of claimant’s description of her injury as an impact injury on the right knee, and a twisting injury on the left.  (Ex. 11, p. 15)  He states it was unlikely claimant could twist both knees at once, and concludes her fall was not the mechanism of injury.  But claimant’s injury did not involve twisting both knees, undermining the basis of his opinion.  This is noted in several medical records.  (Ex. H; Ex. 2, p. 5; Ex. 5, p. 18; Ex. 7, p. 36; Ex. 10, p. 53; Ex. 12, p. 77; Ex. 19, p. 15)

Dr. Bansal shows a better understanding of claimant’s work injury.  His report indicates a correct understanding of the mechanism of injury. He also explains the connection between injury and the development of post-traumatic arthritis and acceleration of osteoarthritis.  His conclusion claimant’s current left knee condition, including the aggravation of arthritis, was caused by her work injury is reasoned and well corroborated by the medical records.  Greater weight will be given to the opinion of Dr. Bansal.  It is found claimant’s current left knee impairment is causally related to her work injury.

Corroborating this conclusion is the simple fact claimant did not have any left knee problems prior to this work injury, but has had intense pain and impairment since the injury.  No other cause for her present knee condition appears in the record.  Claimant’s testimony describing her absence of pain before the injury and daily pain since the injury is found to be credible.  Certainly claimant’s endurance of undergoing surgery and multiple doctor’s appointments, as well as the impact of her left knee pain on her personal life, also confirms her left knee pain is attributable to the September 11, 2009 incident.  

It is found claimant has carried her burden of proof to show by a preponderance of the evidence her current left knee condition is causally connected to her work injury on September 11, 2009. 
The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.
Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994). 

Dr. Bansal rated claimant’s permanent impairment as nine percent.  This was based on two percent impairment of the left lower extremity secondary to the medial meniscectomy and seven percent for the aggravation of her knee arthritis.  (Ex. 12, p. 83)  His is the only rating in the record.  
Normally in a scheduled member injury case, the rating of impairment determines the functional loss and forms the basis of any award.  However, in this case, there is reason to believe Dr. Bansal’s rating does not adequately represent claimant’s true loss of use of her left leg from this injury. 

Claimant in her post-hearing brief points out Dr. Bansal, under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, used the “Diagnosis Based Estimates (DBE)” method, combined with the “Arthritis (DJD)” method to rate claimant’s impairment.  Because of this he was not able to use the gait derangement, muscle atrophy, muscle strength, or ROM ankylosis methods, even though claimant has suffered those consequences as well. 

This agency is authorized to look beyond a medical rating of impairment in fulfilling its obligation to determine the loss of use of a scheduled member.  Factors of industrial disability, such as age, education, work experience, etc.,  cannot be used to compensate a scheduled member injury, but when evidence exists in the record to indicate a rating of permanent partial impairment does not accurately reflect the loss of use, the undersigned is both obligated to determine the actual loss of use caused by the work injury.  In making an assessment of the loss of use of a scheduled member, the evaluation is not limited to the use of a standardized guide such as the AMA Guides to the Evaluation of Permanent Impairment.  Bush v. Eaton Corporation, File No. 5021931 (App. Dec. April 9, 2009);  Pemberton v. John Deere Davenport Works, File No. 5021336 (App. Dec. October 27, 2008).
Dr. Bansal also imposed permanent work restrictions of not lifting over 35 pounds, no use of ladders or using more than ten stairs at a time, and no prolonged standing or walking more than 20 minutes at a time.  Those work restrictions are normally a factor of industrial disability, but are relevant here to the limited extent they show his rating of nine percent of the leg is not indicative of claimant’s actual impairment.  Dr. Bansal was limited by the Guides but he clearly felt claimant’s left leg was more severely impaired, as evidenced by the restrictions he imposed. 
It is found that the sole rating of impairment under the Guides in this case does not adequately gauge claimant’s actual loss of use of her left leg. 

Claimant has occasional pain in her right knee but feels it has resolved.  Her left knee continues to cause her pain.  She cannot stand all day at her current job at Casey’s, and has to use the restroom to sit down and relieve her pain, or stand on one leg for periods of time.  This by itself is also indicative of a more severe loss of use of the leg than nine percent. 
Her knee pain has also disrupted her personal life.  She has had to move her bedroom downstairs due to the pain of using stair steps.  She can no longer engage in hobbies such as bike riding, gardening, or sports with her children.  She takes over-the-counter pain medications.  The pain is so great at times she wishes doctors would amputate her leg so she would not have to deal with the pain.  This was compelling, emotional and credible testimony from claimant, further underscoring the inadequacy of the rating. 

It is found claimant, as a result of her work injury, has a permanent partial impairment of her left leg of forty five percent. 
The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27. 

As claimant’s injury has been found to be work related, and claimant’s left knee condition has been found to be causally connected to her work injury, defendants will be ordered to pay for claimant’s medical treatment, including mileage expenses.  Defendants will reimburse claimant for any out-of-pocket expenses she has paid, and will reimburse any medical or third party providers who paid for her treatment. 

The next issue is whether claimant is entitled to reimbursement for an independent medical examination under Iowa Code section 85.39.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

Claimant obtained an independent medical examination from Dr. Bansal.  His is the only rating of impairment in the record.  However, both Dr. Honkamp and Dr. Kirkland had stated claimant had zero impairment caused by her work injury. 
The next issue is whether claimant is entitled to alternate medical care under Iowa Code section 85.27.

Defendants eventually denied liability for claimant’s injury.  The medical treatment initiated by Dr. Amendola was terminated by defendants.  Claimant’s left knee condition has been found to be a work related injury.  Alternate medical care is granted, and Dr. Amendola is designated claimant’s authorized treating physician.  Defendants will pay for his treatment of claimant’s knee condition and any further treatment he recommends. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant ninety-nine (99) weeks of permanent partial disability benefits at the rate of two hundred seventy-four and 15/100 dollars ($274.15) per week from August 20, 2010. 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ____28th_______ day of May, 2013.

[image: image1.png]%Z/W





Copies To:

Jean Mauss

Attorney at Law

6611 University Ave, Ste., 200

Des Moines, IA  50324-1655

jmauss@msalaw.net
Mark A. Bosscher

Attorney at Law

6800 Lake Dr., Ste., 125

West Des Moines, IA  50266-2504

Mark.bosscher@peddicord-law.com
JEH/sam
     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








12 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


