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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARY POWELL,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                              File No. 5015451

OPPORTUNITIES UNLIMITED,
  :



  :                          A R B I T R A T I O N 


Employer,
  :



  :                               D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Mary Powell, claimant, has filed a petition in arbitration and seeks workers’ compensation from Opportunities Unlimited, employer and United Heartland, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on March 7, 2006 in Sioux City, Iowa. The record in the case consists of claimant’s exhibits 1 through 8; defense exhibits A through G; joint exhibits I through XIII; as well as the testimony of the claimant, Niki Heck, and Debra Conley.

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on December 8, 2004.

2. Whether the alleged injury is a cause of temporary disability.

3. Whether the alleged injury is a cause of permanent disability.

4. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

5. The extent of the claimant’s entitlement to permanent partial disability benefits.

6. The commencement date for any permanent partial disability benefits awarded.

7. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

8. Whether the claimant is entitled to penalty benefits. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Mary Powell, was 48 years old at the time of the hearing.  Her education consists of completing the tenth grade of high school.  She later obtained her GED. 

Her prior medical history includes a work‑related injury while working at Marian Health Center.  That injury resulted in a fusion surgery to her back at the L4-5 and L5‑S1 level in 1995.  She had no work restrictions as a result of this surgery. 

Her work history includes working as a cook at a café, and working at Marian Health Center for 12 years.  She later worked at a pork processing plant on a meat line. She has also worked as a lab technician, and as a residential counselor.  

The claimant began working for defendant employer in February 2003 after passing a physical.  The employer is a non-profit group that provides residential services to physically or mentally handicapped adults.  She worked as a residential counselor, providing personal care to residents.  Her wages were $8.30 per hour.  

The claimant took a leave of absence of about 21 weeks in 2004 when her husband became ill with cancer and eventually passed away.  She used Family Medical Leave Act time as well as time donated by co-workers. 

She returned to work at the same job.  She was assigned to work at Glenshire house, one of the residential facilities operated by the employer.  The residence had four clients, one of which was confined to a wheelchair.  Counselors assisted clients in standing and walking either with a gait belt or an “easy lift”; the counselors were not required to lift patients. 

The claimant testified that her back and neck became painful in October or November 2004.  She stated there was an incident in October when she lifted a patient designated “C.A.”, and hurt her back.  She alleges both a new injury and an aggravation of her prior back condition due to a cumulative injury. 

On December 13, 2004, claimant reported to work in the morning but she states she left about 7:45 a.m.  She felt ill with dizziness and neck pain, which she felt was the flu.  She was off work ill on December 14th as well.  On the 15th she told a supervisor that she was seeing a doctor and the doctor would send a report to the employer.  It was reported the claimant was seeing a spine doctor.  The claimant left a message with Niki Heck, Human Resources Coordinator, that she would be off work and needed paid time off.  However, Ms. Heck determined the claimant had exhausted all of her paid time off, and left the claimant messages to that effect.  

On December 17, 2004, Niki Heck asked the claimant to come to a meeting at the office.  Ms. Heck testified the purpose of the meeting was to discuss how long Ms. Powell would be off work, not to terminate her employment.  Also present at the meeting were Pat Stilwell and Deb Conley, who was the claimant’s supervisors.  At the meeting, the claimant was asked how long she would be off work, but the claimant did not know yet as she was awaiting an appointment with a specialist.  She was told her paid time off had been exhausted, and that her options were to either take unpaid time off, or resign and reapply for her position later.  COBRA insurance could be provided to cover her back treatment if she resigned. 

At that point the claimant became upset and asked if she was being terminated.  She was told she was not being terminated and was asked to sit back down.  However, the claimant left the meeting and announced she would be hiring an attorney.  The claimant later left a voice mail message with Ms. Heck asking why she was not offered short‑term disability.  She also indicated at that time her health problem might be work related and she wished to fill out a report.  The employer asserts this was the first indication of a work injury.  Ms. Heck was aware of the claimant’s prior back problems.  

The claimant testified that she knew at the time of the meeting her back pain was caused by the lifting she did for the employer, but agreed she did not mention this at the meeting.  It was discussed that she was having back problems and would need time off from work for treatment.  

On December 20, 2004, the claimant left messages for Ms. Heck about Family Medical Leave Act and insurance providers.  Ms. Heck tried to call the claimant back but was usually unable to reach her.  The same day Jenny Junck brought to Ms. Heck’s attention a problem with the claimant’s timesheet.  The entry for December 13, 2004, showed the claimant leaving work at 2:30 p.m., when she actually left at 7:45 a.m. that day.  This was brought to the attention of Mike Bride, CFO for the employer, and the claimant was terminated.  The employer denies that the claimed work injury was a factor in this decision.  The claimant denies falsifying her timesheet.  She insists she left work early that day and someone else put the incorrect entry on her timesheet. 

After she was terminated, the claimant faxed a letter to the employer stating she had been advised that her spinal condition was work related.  (Exhibit E, page 18)  

The claimant sought medical treatment for her back on December 13, 2004 from Erika Barrette, M.D.  (Ex. X, p. 8)  She complained of right‑sided neck pain and dizziness.  There is no notation indicating she reported this as a work injury.  She was taken off work and in fact did not ever return to work for the employer. 

On December 15, 2004, the claimant was seen by her family doctor, Jackie Yaeger, M.D.  Dr. Yaeger noted the claimant’s right buttock pain was similar to the pain she had earlier.  She took the claimant off work from December 13, 2004 through December 16, 2004 and referred her to James Froggatt, M.D., an orthopedist.  Dr. Yaeger’s notes do not reflect she reported a work injury.

She saw Dr. Froggatt on December 16, 2004 with complaints of neck pain and low back pain and pain into the right leg since 2003.  He concluded her low-back fusion had failed.  Dr. Froggatt’s notes indicate the claimant denied any recent specific injury.  Dr. Froggatt did not think her back pain was caused by her work.  (Ex. IV, p.7, p.9) 

The claimant was then referred to an orthopedic spine specialist, William Samuelson, M.D., on January 31, 2005.  Her intake forms did indicate her pain began with using gait belts and lifting at work.  (Ex. XI, p. 2)  She had complaints of low back pain going into her right leg.  Dr. Samuelson concluded she had degenerative disk disease of the low spine and sacroilitis.  He recommended injections and released her to return to work.  (Ex. XI, p. 6, p. 9)  The claimant received an injection but obtained no relief.  She underwent a lumbar myelogram on February 15, 2005.  

The claimant did not receive any further medical treatment until she underwent an independent medical evaluation by Elizabeth Stoebe, M.D., on January 30, 2006.  The claimant described a specific incident of lifting a patient whose knee buckled and put her weight onto claimant, causing claimant pain.  Dr. Stoebe found the claimant to have lumbar sacral pain with right buttock pain, with parathesia of the right foot.  She felt she had suffered an aggravation of her previous fusion, and assigned a rating of permanent partial impairment of eight percent of the body as a whole from the work injury.  She also imposed a 35‑pound lifting restriction and restrictions against bending, stooping, or sitting for prolonged periods of time.  (Ex. XIII, p. 12-13) 

The claimant then found work at Wal-Mart in May 2005, earning $8.75 per hour working in the deli.  She left that job in July and began working for CBM as a cook, where she was still working at the time of the hearing.  She works fulltime and earns $9.00 per hour.  

On cross‑examination the claimant stated when a patient is changed from a one‑person lift to a two‑person lift, a notation on their charts is made to that effect, but she did not know if that was done when she made such a report to Deb Conley in October 2004 for “C.A.”  She also agreed that although she states she told Deb Conley her back was bothering her from lifting patients, Ms. Conley did not ask her to fill out an accident or injury report even though that is standard procedure.  The claimant was aware of this procedure from filling out such reports for patients in the past and from her own experience with her prior work injury.  The claimant had filled out such reports for patients in the past, but did not fill one out for herself in October 2004.  When asked why she did not mention to Dr. Barrette on her initial visit that her back pain might be caused by a work injury, the claimant stated she did not recall why.  When asked if she was off work in November and December 2004 for just the flu or for her back as well, she did not recall.  When confronted with Dr. Froggatt’s notes, which do not indicate she told him of a work injury, she disagreed, stating she did tell him.  She agreed she did not mention a work injury at the meeting she abruptly left, and that she did not initially ask any of her doctors to send their bills to the employer.  When asked about her letter to the employer which stated she had “now” been advised her back pain might be work related, she could not recall who told her that or when.  

Today, the claimant states she continues to have pain in her low back and right leg.  She is not on any medication but takes Tylenol for pain.  

Niki Heck testified for the employer. She is the human resources coordinator for the employer.  She testified that “C.A.” was not living at the home where the claimant worked during the time period the claimant states she injured her back.  She stated the first indication the employer had from the claimant of any neck or back injury was on December 20, 2004.  The policy of the employer is that any injury, no matter how minor, is to be reported promptly.  An “easy lift” is provided for any lifting, and employees are instructed not to lift more than a quarter of their body weight.  She also testified that although the claimant was terminated for one incident of falsifying her timesheet, there were actually false entries for the other two days she was gone that week, in terms of starting times.  (Transcript, p. 162)   The person who made the decision to terminate the claimant was not aware at the time that the claimant had left a voice mail indicating her back pain was work related, and thus the injury played no role in the decision to terminate the claimant. 

Ms. Heck also testified that during employee’s orientation, they are instructed how to report work injuries.  She stated the instruction is not limited to reporting traumatic injuries, but employees are also instructed to report any pain from an unknown source as well.  (Tr., p. 165)  She also stated that although “C.A.” was not in the house where the claimant worked for at least 60 days prior to December 2004, the claimant had previously worked in a house where “C.A.” was a resident.  

Deb Conley also testified for the employer.  She is a residential liason.  She testified that “C.A.” was not at the house where the claimant states she was injured lifting “C.A.”. The claimant states she reported back pain to Ms. Conley in October 2004, in the form of telling her a particular patient would now have to be a two person lift because the claimant was having problems with her back and could not lift the patient alone.  However, Ms. Conley does not recall any reports from the claimant to that effect, or any reports of back or neck pain. 

Ms. Conley confirmed the earlier descriptions of the December 17, 2004 meeting.  Termination was not the subject of that meeting.  She recalls the claimant getting upset when the option of resigning and reapplying was mentioned.  The claimant pushed past her, and left the meeting although she was asked to stay.  

On rebuttal, the claimant testified that she was occasionally called to other houses to assist with clients, especially for “C.A.” who was difficult to handle.  The claimant thinks her back problems stem from an incident when she lifted “C.A.”

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant has suffered an injury arising out of and in the course of her employment on December 8, 2004.  

The claimant has vacillated in her theory of injury.  At the outset of the hearing, she asked to amend her pleadings to reflect a cumulative injury in addition to a traumatic injury.  Her testimony was less than clear as to her thinking on the cause of her present back condition; at times she seemed to attribute it to an unspecified traumatic incident during October or November 2004 when she lifted “C.A.”; at other times, she seemed to attribute it to ongoing lifting requirements of her work duties. 

At the end of the hearing, claimant’s attorney moved to amend the pleadings to conform to the proof, and left the determination of whether the claimant had suffered a traumatic injury, a cumulative injury, or some combination of those, up to the undersigned to decide. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
In her post hearing brief, claimant’s counsel states “[A]ny defense OU raises based on any inadequacy of Mary’s to reporting is moot in light of OU’s unqualified admission of proper notice of Mary’s injury.” 

This is incorrect.  The fact defendants concede the claimant reported her alleged work injury within the 90 days required by Iowa Code section 85.23 does not deprive them of the right to assert the facts surrounding her reporting of the injury suggest a false report. 

Claimant’s counsel also states “[P]roof of work-related injuries has been long-held by this agency to be primarily within the domain of the medical experts as the treaters and evaluators, thus a proper analysis of this matter must be made in light of the substantial (medical) evidence presented.” 

Again, this is incorrect.  Counsel confuses the claimant’s burden to show her injury arose out of her employment, with her burden to show her present back condition is causally connected to that alleged work injury. The former requires a causal connection between the claimant’s job and her injury; the latter requires a causal connection between her impairment and her injury.  Medical experts often provide the evidence to prove the latter question; medical experts are not competent to decide the former question.  That is the province of the undersigned. 

It is thus necessary to first decide if the claimant has suffered an injury arising out of and in the course of her employment, before deciding the other issues in this case.  If she has not carried her burden of proof on this first issue, the other issues are moot. 

Defendants assert this issue hinges on the claimant’s credibility.  There are indeed reasons in the record to question her credibility on this issue.  The claimant had a prior history of severe back problems.  A double level fusion is a serious surgical procedure.  It is logical to question whether any allegedly new back problems are caused by her work, or by a natural worsening of her prior back condition.  The claimant bears the burden of proof to show that her current back problems were caused by a new injury (cumulative or traumatic) or represent an aggravation of her past back problems caused by her work conditions.  

The claimant first experienced allegedly new back pain in October 2004.  By December 15, 2004, she felt the need to seek medical attention for it.  She testified the pain was from lifting a patient in October, but the patient she named was not in the house where she worked for at least 60 days prior to then.  At other times she states the pain is due to the lifting of patients she did in her work.  But other witnesses assert there was very little lifting in her job duties, not more than one-fourth of her body weight, and that lifting devices were provided and used. 

The claimant attended the meeting on December 17, 2004.  At that meeting, she discussed with her supervisors her need to be off work for “flu” and, apparently, her back pain was also mentioned.  She wanted to know if she could be off work and still receive compensation under “PTO” (paid time off), and whether her health insurance would be available to cover her medical treatment while she was off work.  She was told she had exhausted her PTO with her leave of absence for her husband’s illness.  She was also told she could either take unpaid time off, or resign and reapply later.  COBRA insurance would be available if she resigned.  At that point the claimant became upset, thinking she was being fired.  She was told more than once she was not being fired.  The claimant got angry and started to leave, and was asked to stay.  She left, then returned for some papers, and was again asked to stay, but she left again.  She announced they would hear from her attorney. 

Later that same day, the claimant left word that she thought her back pain was caused by her work.  This was the first time she had indicated this.  She had not mentioned it in the meeting, and in fact had discussed using her health insurance for her medical treatment even though she knew from her past workers’ compensation experience that the employer’s workers’ compensation insurance pays for treatment of work-related injuries.   It is significant to note that she only mentioned her back pain being caused by work after she thought she was fired and after she became angry at the employer. 

It is also significant to note that in her initial visits to medical providers, prior to the meeting, she apparently did not mention her opinion that her back pain was caused by her current work activities or an incident with “C.A.”  If one medical provider had failed to note such a comment, it might be understandable.  To assert that several just failed to make such a notation is less understandable.  Medical providers know the history provided to them by the patient is important, and they routinely ask if a condition might be the result of a work injury, if for no other reason than the answer to that question often determines which insurer will be paying the provider’s bills.  This suggests quite strongly the claimant did not tell these providers she thought her back pain was caused by her work because she did not decide it was until she got angry at the employer at the December 17, 2004 meeting. When asked at the hearing why she did not mention it to the doctors, she had no explanation.  In fact, she frequently could not recall various facts one would expect a claimant to know.  She excused this by saying her medication affected her memory, but there is no medical opinion in the record corroborating this.  And her recall seemed adequate when it was in her interests, but suddenly became hazy on cross-examination. 

In addition, the claimant asserts she told Deb Conley about her back pain and that she felt it was caused by lifting at work on at least three occasions.  Yet Ms. Conley testified under oath she had no recollection or record of such conversations, and the employer’s policy is to vigilantly record all reports of work injuries, immediately, no matter how small.

All of the above suggests the claimant is not credible.  It suggests she experienced back pain due to degenerative changes, as Dr. Froggatt suggests, or perhaps her earlier back fusion failed on its own and caused her new pain.  However, it is possible the claimant did not suspect her back pain was caused by her work, but asserted it was once she became angry with the employer, and then medical evidence that developed later showed it was indeed caused by her work.  For that reason, this analysis will move to the later question of whether the claimant has carried her burden of proof to show her current back condition is causally connected to her alleged work injury.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Froggart concluded the claimant’s back pain was not caused by her work.  Dr. Samuelson, in January 2005, felt she had degenerative disc disease.  He later checked a box on a form sent to him by claimant’s counsel indicating her back pain was caused by her work.  (Ex. D)  However, when questioned on this, Dr. Samuelson acknowledged that he checked that box strictly on the basis of the claimant telling him the injury was work related; he admitted he did not discuss it with her, and that he deferred to her own characterization of the injury as work-related.  Dr. Stoebe, based on the claimant’s description of a lifting injury, felt part of her current impairment was caused by a work injury.  (Ex. XIII)  

There is nothing in the medical records that analyze whether the claimant’s work duties involve heavy lifting on a repetitive basis.   None of the doctors substantiate the existence of a cumulative injury that either caused the claimant’s current back pain or aggravated her old back condition.  Instead, both Dr. Samuelson and Dr. Stoebe offer causal connection opinions based on a traumatic injury described to them by the claimant.  Dr. Samuelson concedes he opined the injury was work related simply because the claimant told him it was.  

Dr. Froggatt, although apparently not well versed in the difference between a traumatic injury and a cumulative injury, also concluded she had no work‑related injury, especially no traumatic work‑related injury, as the claimant specifically denied a traumatic injury.  

Dr. Stoebe was not asked to provide a causal connection opinion as to whether the claimant’s current back condition was caused by her work; rather, Dr. Stoebe conducted an independent medical examination where the claimant’s description of a lifting injury at work was the starting point, and from which Dr. Stoebe expressed opinions on the extent of impairment and work restrictions. 

Thus, nothing in the medical records tends to corroborate the claimant’s version of events.  The doctors relied on what she told them.  If what she told them was less than accurate, their opinions are less than accurate.  Dr. Samuelson and Dr. Froggatt attributed her current back pain to degenerative disc disease, a natural process occurring over time unrelated to work activity.  In light of the fact the claimant did not report a specific lifting incident until after the meeting in which she got angry at her employer, and in light of her prior two-level fusion surgery which her doctors have concluded has now failed, it is found the claimant has not carried her burden to show her current back pain is caused by any work activity, including any traumatic work incident lifting a patient, or ongoing repetitive lifting activities, or either of these resulting in an aggravation of her prior back condition.  It is found her current back pain is caused by a natural degenerative deterioration of her prior fusion, and not by any work activities.  She has failed to carry her burden of proof to show a causal connection between her alleged work injury and her current back condition. 

The greater weight of the evidence indicates that the claimant had a serious back condition that resulted in a two-level fusion in the 1990s.  In 2003, she began to experience pain in her back again.  In December 2004, she sought medical treatment for that pain.  Although she says she had a lifting incident where she felt back pain, there is no record of it and the person she says she reported it to has no record or recollection of it.  The claimant came to a meeting where she discussed taking time off for her back condition, and never mentioned it might be work related.  She planned to use her health insurance for the treatment.  She had never filed an injury report although she was aware of the procedure.  At the meeting, she became angry because she thought she was being fired and threatened legal action.  Later she, for the first time, announced that her back pain was from her current work.   However, in the days leading up to the meeting, she failed to mention that to any of her doctors.  Later medical reports show her back pain is caused by a failure of her prior spinal fusion, and natural degenerative changes. 

This is not an action for review-reopening of a prior back injury.  The claimant asserts a new injury with new disability.  She has not shown a new work injury.  She has only shown a natural deterioration of a prior back condition that has not been aggravated by her current employment.  

In addition, this is not a case where the full responsibility rule applies.  If the claimant had shown a new work injury with this employer, the question of whether some part of her current department was attributable to her prior work‑related injury with a different employer should be apportioned would be discussed.  But again, she has not proven that a work injury while working for this employer has occurred.  The many discrepancies in her conduct indicate she began to experience the return of back pain, and when she became angry at her employer, she then, for the first time, sought to attribute her back pain to a new, fictional injury with the employer. 

It is found the claimant has not carried her burden of proof to show that she suffered an injury arising out of and in the course of her employment. 

ORDER

Therefore it is ordered:

That claimant takes nothing from this file.

Costs are taxed to the claimant.

Signed and filed this __23rd _ day of August, 2006.

   ________________________







   JON E. HEITLAND
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