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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

THOMAS MAJOR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 1253756

NSK CORPORATION,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

YASUDA FIRE & MARINE,
  :



  :


Insurance Carrier,
  :                   Head Note Nos.: 1802; 1803


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Iowa Code section 85.34(1) provides that healing period runs until (1) the employee has returned to work; (2) it is medically indicated that significant improvement from the injury is not anticipated; or (3) until the employee is medically capable of returning to employment substantially similar to the employment in which the employee was engaged at the time of injury, whichever occurs first.  Contrary to defendants’ argument the third criteria is not merely whether an employee is employable or whether there are other jobs in the area.  Under the third criteria the employee must be medically capable of returning to substantial similar employment.  There may be evidence in the record that there were other employers in the area this does not mean that the »claimant was medically capable of doing the jobs for those employers or that the employment is substantially similar to the employment »claimant had with the defendant-employer.  

Dr. Hoffman is a treating physician and a specialist.  His assessment is preferred over conflicting evidence.  Dr. Hoffman took Thomas off work and continued to treat Thomas.  Thomas testified that on August 30, 2000, the defendant-employer notified him that the air quality had improved and Thomas could return to work.  (Transcript, page 291)  Thomas notified Dr. Hoffman of that notification.  (Tr., pp. 292, 306)  Also on August 30, 2000, Dr. Hoffman recommended that Thomas look for a different occupation because returning to work at the plant would risk aggravating his asthma.  (Jt. Ex. 3, p. 4)  In that report, Dr. Hoffman noted that Thomas had improved.  His asthma was controlled and he no longer required steroids.  These all indicate that Dr. Hoffman felt that Thomas had improved as much as could be anticipated.  It marks the end of the healing period.

Thomas testified that Dr. Hoffman told him that so long as Honol Oil was going to be present that he should never return to the plant.  (Tr., pp. 292; 306)  It was not known until Thomas returned to work following the installation of the new ventilation system but would still be exposed to Honol Oil that it was known that medically Thomas would be incapable of working in that work environment.  

The injury forced Thomas out of what had been long high paying work.  The award of permanent partial disability is well supported.  Thomas’s healing period that began September 26, 1999 ended August 30, 2000.  (It does not appear that healing period benefits for August 23, 1999 through September 23, 1999 are in dispute.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 2nd day of May, 2002.

       ________________________
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