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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MELVIN L. WILSON,
  :



  :


Claimant,
  :                       File No. 5025238


  :

vs.

  :                 ALTERNATE MEDICAL



  :

TYSON FOODS, INC.,
  :                      CARE DECISION



  :


Employer,
  :


Self‑Insured,
  :                  HEAD NOTE NO:  2701

Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding before the Iowa Workers’ Compensation Commissioner upon a petition for alternate medical care filed pursuant to Iowa Code section 85.27 on March 27, 2008 by Melvin Wilson, claimant, against his self-insured employer, Tyson Foods, Inc.  On April 7, 2008, a web video hearing was conducted pursuant to agency administrative rule 876 IAC 4.48 before Larry Walshire, a deputy workers’ compensation commissioner, who recorded the proceedings by means of a digital voice recorder.  

Pursuant to a standing order of delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19.

At hearing, claimant indicated that claimant is seeking alternate care for bilateral upper extremity conditions in both of his shoulders, elbows, wrists and hands and for a neck condition.  Symptoms include severe ongoing pain, numbness, tingling and joint popping which began over a period of years.  Specifically, claimant seeks treatment recommended by a physiatrist, Farid Manshadi, M.D., including electro-diagnostic studies for both hands to rule out carpal tunnel syndrome, further care of the shoulders including more physical therapy and possible injections; and an MRI of the right shoulder.

At hearing, the defendant employer admitted liability and responsibility for all of these conditions except for an alleged neck injury.  Consequently, the portion of the petition seeking treatment for a neck injury is dismissed without prejudice and claimant will have to seek treatment for any neck injury by regular procedure.  However, if the neck pain is nothing more than referred pain from the admitted upper extremity injuries, then treatment for such pain is included in this decision.  Clearly, authorized physicians in this case have treated the neck pain as apart of their treatment of the upper extremities.

All exhibits offered by the parties were received into evidence at hearing without objection and they were described in the hearing record.  Only the claimant testified at hearing.

FINDINGS OF FACT

On or about June 11, 2007, claimant suffered an injury to both upper extremities which arose out of and in the course of his employment with Tyson Foods, Inc.  The injury involved severe pain, numbness, and popping in both shoulders, elbows and hands which arose over a long period of time in his repetitive work at Tyson.

As a result of the work injury, Tyson provided medical care consisting of an initial two-week course physical therapy and medications from occupational health physicians at Allen Occupational Health Clinic upon diagnoses of bilateral shoulder impingement with myofascial pain.  

When this treatment failed to alleviate the symptoms, claimant was sent by Tyson to an orthopedic surgeon, Thomas Gorsche, M.D.  Upon his diagnosis of bilateral bursitis and right elbow epicondylitis, Dr. Gorsche provided a single cortisone injection into the left shoulder and continued light duty status.  When the injection failed to alleviate any symptoms, the doctor ordered an MRI of the left shoulder.  When the MRI came back negative, the doctor concluded in early October 2007 that this was a myofascial type pain and he had nothing else to offer.  Claimant was returned to the care of the occupational health clinic and suggested pain management if those physicians agreed.  He was continued on light duty.

Although occupational health physicians agreed with the diagnosis of bilateral shoulder impingement and elbow epicondylitis, they concluded that pain management was not necessary.  The records presented do not explain this decision.  These physicians then placed claimant at maximum medical improvement and made the activity restrictions permanent.  They also opined that claimant had no permanent impairment from his injury.

Claimant testified that his symptoms persisted in the following weeks and finally upon advice from his attorney, he sought a second opinion from Farid Manshadi, M.D., a specialist in physical medicine and rehabilitation.  After his examination of claimant on January 30, 2008 and review of the records from Allen Occupational Health and Dr. Gorsche, Dr. Manshadi states that in addition to the bilateral shoulder and elbow diagnoses, claimant has clinical evidence of bilateral carpal tunnel syndrome which has yet to be addressed.  He further opined that claimant has not reached maximum medical improvement and recommended the treatment discussed above.

When claimant requested the care suggested by Dr. Manshadi, Tyson only provided a return to Dr. Gorsche.  This was refused by claimant, as Dr. Gorsche had already stated that he had nothing to offer.  In his post-hearing brief, Tyson claims that prior to hearing in a letter dated March 26, 2008, it offered to discuss this matter further and to authorize a pain management specialist other than Dr. Manshadi.  Such a letter was not included in defendant’s exhibits received at hearing, although a letter of that date appears in the listing of exhibits submitted prior to hearing.  However, for the purposes of this decision, I will assume that such a letter does exist as claimant did not object to the offering of the exhibit at hearing.

I find that the treatment offered by defendant was not reasonably suited to treat the injury and that the alternate care requested should be granted

This finding is based upon the following:
1. Claimant’s credible testimony at hearing as to his continued symptoms and the failure of treatment to date to alleviate those symptoms and allow him to return to full-duty work.

2. The expert opinions of Dr. Manshadi.  

As convincingly pointed out by Dr. Manshadi, there has been no showing by the defense that their physicians have adequately addressed the rather obvious clinical evidence of bilateral carpal tunnel syndrome.  Also, there was no showing why more aggressive therapeutic modalities were not pursued when medications and physical therapy failed to alleviate the symptoms.  There was no offer of a second opinion if defendants refused to listen to Dr. Manshadi.  Assuming there was an offer to send claimant to another pain management specialist, I find that it was much too late in the process and likely not a sincere offer.  Probably, the most significant reason why the views of Allen Occupational Health physicians wholly lack credibility is that despite their imposition of permanent activity restrictions and despite claimant’s inability to return to full duty at Tyson due to his work injury, they opined that claimant had no permanent impairment or loss of use of any part of his body.  That view is absurd and demonstrates that these physicians are willing to compromise their disability opinions to financially benefit Tyson in this case.  Consequently, I must also conclude that their opinions on medical care are likewise tainted.
CONCLUSIONS OF LAW

As claimant is seeking relief in this case, claimant bears the burden of proof to show by a preponderance of the evidence that the offered medical treatment is not reasonably suited to treat the injury without undue inconvenience to the employee.  See 15 Lawyer and Higgs, Workers’ Compensation, section 15-4 and cases cited therein.

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997).  Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . . The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee. If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury. If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care. 

The question of reasonable care is a question of fact.  An application for alternate medical care is not granted simply because the employee is dissatisfied with the care the employer has chosen.  Mere dissatisfaction with the care is not sufficient grounds to grant an application for alternate medical care.  The employee has the burden of proving that the care chosen by the employer is unreasonable.  Unreasonableness can be established by showing that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Unreasonableness can be established by showing that the care authorized by the employer has not been effective and is “inferior or less extensive” than other available care requested by the employee.  Pirelli-Armstrong, at 437.
In the case before us, claimant carried his burden and it was found as a matter of fact that the offered care was not reasonably suited to treat the injury.

A second opinion as to a course of treatment is most certainly a part of treatment.  The agency commonly orders evaluations for a second opinion in alternate care proceedings, especially if recommended by the authorized physician.  Burr v. Bridgestone/Firestone Inc., File No. 1049010 (Alt. Care Dec., September 20, 1999); Tansel v. Umthun Trucking, 1179887 (Alt. Care Dec., June 12, 1998); Morris v. Lortex, Inc., File No. 1009285 (Alt. Care Dec., April 28, 1998); Dorothy v. Rockwell International, File No. 1045450 (Alt. Care Dec, August 20, 1993).  The decision on whether or not to pursue a second opinion is a matter of medical judgment.  Doctors, lawyers and for that matter, car mechanics, can reasonably, professionally disagree on a course of action.  A failure to pursue a course of treatment that is not recommended by an authorized physician is neither an abandonment of care, nor is it necessarily a failure to provide care reasonably suited to treat the injury.  Haack v. Von Hoffman Graphics, File No. 1268172, page 9 (App. July 31, 2002).
Defendant has the right to choose the medical care but only if that care is offered promptly, reasonably suited to treat the injury and offered without undue inconvenience to the injured worker.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999).

The consequence of failing to promptly provide care is the loss of the right to choose the care.  West Side Transport, 601 N.W.2d 691 (Iowa 1999).
In this case, Tyson has lost the right to choose the care and orders will be issued accordingly.
ORDER

1. Claimant’s petition for alternate care is granted.  Defendant is ordered to immediately provide, at their expense, the medical care chosen by claimant for the conditions admitted at hearing.  This includes, but is not limited to, the care and modalities recommended by Farid Manshadi, M.D.

2. Defendant shall pay the costs of this alternate care proceeding pursuant to Division of Workers’ Compensation Services rule 876 IAC 4.33. 
Signed and filed this _____10th_____ day of April, 2008.
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~  LARRY WALSHIRE
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